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Task Force Report on Redesign of Form 990 

This memorandum addresses two issues raised by the Exempt organizations
Technical Division (CP:E:EO) in comments on the Form 990 Task Force Report 
regarding the proposed redesign of Form 990.
 

Issues
 

1. Whether, by requiring a detailed breakout of unrelated business 
income and expense information that duplicates or closely resembles 
information required to be reported on Form 990-T, the draft redesigned Form 
990 mandates an unauthorized disclosure of Form 990-T information in violation 
of I.R.C. § 6103, and/or casts an undue burden on reporting organizations. 

2. Wnet:~the present-Form 990 requi remerft-tnat sect-iOi1S01TcT(3) 
organizations report the names, addresses and compensation of their most 
highly compensated five employees and five independent contractors receiving
in excess of $30,000 annually, can be expanded to apply to all section SOl(c)
organizations, taking into account the additional reporting burden and the 
fact that the information reported becomes public. 

conclusion 

so long as information that is required to be reported on Form 990 and 
which, as a result, is publicly available under I.R.C. § 6104(b) and (e), is 
limited to information that·the Commissioner is authorized to require under 
I.R.C. § 6033, it is immaterial that the commissioner also is authorized to 
require the reporting of the same or similar information under another 
provision of the Internal Revenue Code (code), albeit in a form that is 
broadly protected from public disclosure under the provisions of I.R.C. §
6103. 

Moreover, since Congress has granted the commissioner broad 
discretionary authority to prescribe the manner in which returns are to be 
made, under I.R.C. § 6033, the reasonable exercise of that authority by the 
commissioner will not be defeated merely because it adds to the reporting
burden of affected taxpayers. 

Summary of Analysis 

congress plainly has mandated that all information required under 
section 6033 is to be made public to the extent required under section 6104. 
Accordingly, the issue at hand boils down to a question of whether or not the 
Form 990-T or any part of the information reported thereon is information that 
the IRS is authorized to require under section 6033. 

under section 6033, the IRS has broad discretion regarding the 
information required to be reported annually by exempt organizations, except

-----that-<:ongress-has-excluded-ce rtai-n-exempt-o-rgan+zat-i-ons-;-a-=J-togethe-r,-from-the~----
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requirement of filing annual returns (section 6033(a)(1)(2)(A)); except also 
that Congress has established certain minimum reporting requirements
applicable to certain exempt organizations (section 6033(b)); and except for 
the caveat that the commissioner shall only require the reporting of material 
information reasonably necessary for the administration of the internal 
revenue laws as they relate to tax exempt organizations. 

Thus, in exercising its broad discretionary authority under section 
6033, the IRS must stand ready to substantiate the reasonableness and 
materiality of particular reporting requirements in terms of the reasonable 
requirements of fair and impartial administration of the tax laws as the¥ 
aRPly to exempt organizations, and in light of the apparent purpose and lntent 
of congress and the reasonable understanding and expectation of reporting tax­
exempt organizations. 

we appreciate that this result may be subject to challen~e considering
information reportin~ by exempt organizations hlstorically (WhlCh, the IRS' 
broad authority notwlthstanding, has been guided by statutory dictates from 
congress requiring the IRS to exercise that authority) and also considering
the disclosure scheme that congress put in place in 1976 which broadly 
protects the confidentiality of tax information under I.R.C. § 6103. In 
particular, we can appreciate that this conclusion reasonably might be 
expected to be received with some controversy by the exempt organizations
community. 

Thus, partly by way of explaining the length of this memorandum, and 
. also as an introduction to its substance, we wish to Qoint out that we have 

-- --- enaeavoFea-,-in our analysis, to anticipate potential-oojections anCl possfoli-:-e----­
bases for contesting our conclusion or ar~uin~ with the rationale upon which 
it depends, that affected reporting organlzatlons reasonably might be expected 
to raise. Accordingly, we have attempted to articulate in advance, based on 
our extensive research of the history of annual information reporting by
exempt organizations, why in our view, such objections if made, would be 
without merit. In particular, our reasoning and analysis explains that the 
conclusion we have reached is consistent, fully, with statutory reporting and 
disclosure provisions imposed by Congress. 

simply stated, we have attempted, exhaustively, to explore the 
historical development of the law underpinning the rationale upon which our 
conclusion rests. 

TO summarize, we have examined the scope of the publicity requirements
contained in section 6104 which, today, operate in tandem with the annual 
reporting requirements authorized under section 6033(a), including those 
minimum requirements mandated by congress under section 6033(b). Moreover, we 
have traced the origin and development of those statutory reporting and 
disclosure requirements back to their inception, which in the case of section 
6104 and section 6033(b) was the Revenue Act of 1950, and in the case of 
section 6033(a) was the Revenue Act of 1943. 

we have endeavored to identify and explain the nature and scope of the 
broad discretionary authority reposed in the commissioner with respect to 
prescribing the information reporting requirements of exempt or~anizations 
both before and after Congress expressly recognized the commissloner's 
authority in this regard, by statute, with the passage of section 117 of the 
Revenue Act of 1943. In particular, we have reviewed and extensivelr discuss 
counsel's own prior opinions examining the scope of the Commissioner s 
discretionary authority to prescribe the information reporting requirements of 
exempt organizations under section 6033(a). 

-------------------------- ---_.­
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Likewise, we have researched and analyzed the purpose and operation of 
the exempt organizations' reform measures passed by congress in 1950,
including the reporting and publicity requirements contained in section 341 of 
the Revenue Act of 1950. In addition, we have traced the pr09ressive expansion
by Congress of those statutory reporting and disclosure provlsions through the 
present time, in order to understand, fully, the intended scope and operation
of the current versions of those provisions which now are found in section 
6104(b) and section 6033(b).
 

It is apparent from this survey of the evolution of the current
 
disclosure and reporting scheme applicable to exempt organizations that in 
periodically enacting statutory reporting and publicity standards congress did 
not intend thereby to supplant or displace the broad discretion of the IRS 
with respect to prescribin9 such reporting requirements. Congress merely 
established minimum reportlng requirements, leaving it to the discretion of 
the IRS to prescribe the amount of detail to be required in complying with 
such minimum standards. Otherwise, congress has left intact the discretionary
authority of the IRS to require the reporting of such information as the IRS 
deems reasonably necessary for purposes of administering the tax laws relating
to exempt organizations. 

In particular, a fair reading of the disclosure/reporting scheme put in 
place by Congress over the years evidences a reaffirmation by con9ress of the 
broad discretionary authority reposed in the IRS with respect to lnformation 
reporting by exempt organizations subject to such minimum reporting standards 
as may be set by congress from time to time (a constraint on the IRS'S 
authority that remains in place today), and subject to a general touchsto~n~e~ __ 

--~stanaardoT"reasonaol e necesslty, for purposes ofaCml m steri ng the tax 1aws 
relating to exempt organizations' the other constraint on the IRS's authority
that likewise remains in place today. 

Background 

In response to concerns expressed by congress, outside stakeholders and 
IRS personnel involved in administering the internal revenue laws as they
relate to tax exempt organizations, a National office Task Force was convened 
to review and recommend improvements to Forms 990, 990-EZ, and schedule A,
that would make these forms 9 more effective tool for the administration of 
the internal revenue laws with respect to exempt organizations.
 

Focusing on IRS compliance needs, but at the same time taking into
 
account the goals of providing useful information to the states and the 
public, facilitating service center processing, and, so far as practicable,
reducing taxpayer burden in the process, the Task Force drafted a proposed
redesigned Form 990.
 

The Task Force submitted a preliminary draft of a new Form 990 to the
 
National Office for consideration and comment. certain of the National 
office's comments were incorporated by the Task Force in its final report
dated October 31, 1994. The Task Force's final report, including the proposed
redesigned Form 990, then was submitted to Employee plans/Exempt-- -­
organizations' personnel for review and comment. In its response dated 
December 5, 1994, the Exempt organizations Technical Division identified the 
disclosure related issues addressed in this memorandum.
 

Analysis
 

1. I.R.C. § 6104 

I.R.C. § 6104 and implementing regulations broadly mandate public
disclosure of the information that tax-exemptorganizations are required to 
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report to the IRS, annually. For example, subsection 6104(b) , provides, in 
material part, as follows: 

(b) INSPECTION OF ANNUAL INFORMATION RETURNS.--The information 
required to be furnished by section[] 6033, ... together with the 
names and addresses of such organizations and trusts, shall be 
made available to the public at such times and in such places as 
the secretary may prescribe. Nothing in this subsection shall 
authorize the Secretary to disclose the name or address of any
contributor to any organization or trust (other than a private
foundation, as defined in section 509(a)) which is required to 
furnish such information.
 

Likewise, the provisions of subsection 6104(e) broadly authorize and
 
greatly facilitate public inspection of information reported annually to the 
IRS by exempt organizations, providing, in material part, as follows: 

(e) PUBLIC INSPECTION OF CERTAIN ANNUAL RETURNS AND APPLICATIONS 
FOR EXEMPTION.-­

(1) ANNUAL RETURNS.-­

(A) IN GENERAL.--During the 3-year period beginning on the 
filing date, a copy of the annual return filed under section 6033 
(relating, to returns of exempt organizations) by any organization
to which this paragraph applies shall be made available by such 

_____-':organi zati on for i nsp-ecti on duri n~_g_ulClI:..-.-bJ!sjJleS_s_ho_ur:.s_by_any _ 
individual at the principal office of the organization and, if 
such organization re9ularly maintains 1 or more regional or
 
district offices havlng 3 or more employees, at such regional or
 
district office.
 

Thus, section 6104 can be viewed as a "carve-out" from the general

requirement that tax information be kept confidential, pursuant to section 
6103 of the code. In fact, the legislative history of the statutory
protections now contained in section 6103 confirms that congress intended 
section 6104 to operate in this way. 

In 1976, congress amended section 6103 to protect the confidentiality of 
tax and information returns, as well as any other information received by, 
recorded by, prepared by, furnished to, or collected by the IRS with respect 
to such returns, or with respect to the determination of the existence, or 
possible existence, of liability under the code, by prohibiting the disclosure 
of such information except as authorized by Title 26. I.R.C. § 6103(a). See 
the Tax Reform Act of 1976, § 1202(a) (1) , Pub. L. NO. 455, 94th cong., 2d 
Sess.	 (1976), 90 Stat. 1525, 1667-1685, 1976-3 C.B. (vol. 1) 143-161. 

section 6104, dealin9 with the publicity of information concerning tax 
exempt organizations, was ldentified by congress, specifically, as one such 
exception to the new confidentiality requirements of section 6103(a). For 
example, the Senate Finance Committee reported as follows: 

[t]he committee decided it was necessary to allow the disclosure 
of returns and return information in certain miscellaneous 
situations. In most of these situations, disclosure is permitted
under present law. In each situation, the committee decided that 
the returns or return information should be public as a matter of 
policy, or that the reasons for the limited disclosures involved 
outweighed any possible invasion of the taxpayer's privacy which 
might	 result from the disclosure. 
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[Hence, r]eturns would continue to be open to public inspection in 
those	 situations where public disclosure is provided for in 
present law under section 6104. 

S.	 Rep. No. 938, 94th cong., 2d Sess. 340 (1976), 1976-3 C.B. (vol. 3) 378. 

The publicity requirements now contained in section 6104, are an 
expansion of a provision originally enacted, in 1950, as an innovative tax 
compliance measure. Public disclosure was introduced to promote public
oversight of the activities and operations of exempt organizations, thereby
supplementin9 the IRS' own efforts to administer the tax laws relating to 
exempt organlzations, specifically in the context of the unrelated business 
and investment activities of such organizations. 

By 1950, the tax privileged status of exempt organizations engaging in 
unrelated business activities and associated allegedly abusive tax avoidance 
transactions had become a highly contentious and lncreasingly litigated issue. 
In a letter to congress dated January 23, 1950, requesting revision of the tax 
laws,	 president Truman addressed the problem: 

[T]ax loopholes have also been developed through the abuse of the 
tax exemption accorded educational and charitable organizations.
It has properly been the policy of the Federal Government since 
the beginning of the income tax to encourage the development of 
these or9anizations. That policy should not be changed. But the 

_______-2f~e::.!Cw~gJErlng abuses of the tax-exemgtiolLprivjleg.e-sJlould-b-e-------- ­
stopped.
 

Responsible educational leaders share in the concern about the
 
fact that an exemption intended to protect educational activities
 
has been misused in a few instances to gain competltlve advantage
 
over private enterprise through the conduct of business and
 
industrial operations entirely unrelated to educational
 
activities.
 

There are also instances where the exemption accorded charitable
 
trust	 funds has been used as a cloak for speculative business
 
ventures, and the funds intended for charitable purposes,

buttressed by tax exemption, have been used to acquire or retain
 
control over a wide variety of industrial enterprises.
 

These and other unintended advantages can and should be removed
 
without jeopardizing the basic purposes of those organizations

which should be aided by tax exemption.
 

H.R. Doc. NO. 451, 81st con9., 2d Sess. 5 (1950), Message from the President 
of the united States Transmltting Request for a Revision of the Tax Laws,
January 23, 1950, reprinted in Internal Revenue Acts of the united States 
1909-1950, Legislative Histories, Laws, and Administrative Documents (vol.
116)	 (B. Reams Jr., ed., william S. Hein &co., 1979). See also S. Rep. No. 
2375,	 81st cong., 2d Sess. 117 (1950), reprinted in Internal Revenue Acts of 
the united States 1909-1950 (vol. 116), supra, (noting the "character of 
litigation which has developed with respect to certain organizations claiming
the benefits of [tax exemption] ... (cf. Roche's Beach, Inc. v. commissioner,
[96 F.2d 776 (2d cir. 1938)]; universal oil Products Co. v. campbell, [181
F.2d 451 (7th Cir. 1950)]; willingham v. Home oil Mill, [181 F.2d 9 (5th cir. 
1950)]; e.F. Mueller co., 14 T.e. [922 (1950)])." 

In response, the Revenue Act of 1950, §§ 301, 321, 331 and 341, Pub. L. 
No. 814, 81st cong..... L_2d_.?-ess. (1950), repri nted i n_~tern~_~venuJL~cts Q_f _ 
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the united States 1909-1950, 47-61 (Yol. 116), supra, contained a four-pronged 
tax reform initiative that applied to exempt organizations.
 

First, it introduced an entirely new tax that would be imposed on the
 
unrelated business income of certain otherwise tax exempt organizations

(UBIT). See the Revenue Act of 1950, § 301, supra. The new UBIT provisions
 
were inserted in the Internal Revenue Code of 1939 as sections 421 through

424. Such provisions subsequently were redesignated as sections 511 through
515 of the Internal Revenue code of 1954 (currently, sections 511 through 515 
of the Internal Revenue code of 1986, as amended). The Senate Finance 
committee discussed the new UBIT as follows:
 

The problem at which the tax on unrelated business income is
 
directed is primarily that of unfair competition. The tax-free 
status of section 101 [now section 501] organizations enables them 
to use their profits to expand operations, while their competitors 
can expend only with the profits remaining after taxes. Also, a 
number of examples have arisen where these organizations have, in 
effect, used their tax exemption to buy an ordinary business ..... 

In neither the House bill nor your committee's bill does this 
provision deny the exemption where the organizations are carrying 
on unrelated active business enterprises, nor require that they
dispose of such businesses. Both provisions merely impose the 
same tax on income derived from an unrelated trade or business as 
is borne by their competitors. 

s--.R~~2)7~81st cong., 2d Sess. 2~~L9--(r~5n), reprintea-in Internal
 
Revenue Acts of the united States 1909-1950 (Yol. 116), sypra. see also H.R.
 
Rep. No. 2319, 81st cong., 2d Sess. 36 (1950), reprinted In Internal Revenue 
Acts of the united States 1909-1950 (Yol. 116), supra (the UBIT provision
"imposes the regular corporate income tax on certain tax-exempt organizations
which are in the nature of corporations and the individual income tax on tax­
exempt trusts with respect to so much of their income as arises from active 
business enterp,rises which are unrelated to the exempt purposes of the 
organi zati ons. ') 

second, con~ress amended existing code provisions relating to the 
charitable deductlon of exempt trusts. The amendment denied a charitable 
deduction for gifts or bequests in trust where the recipient trust diverted 
income or corpus from its charitable purposes for the special benefit of the 
donor or creators of the trust. The amendment also identified a list of 
"prohibited" transactions which would be deemed to result in a diversion of 
trust property to non-charitable purposes thereby resulting in a limited or 
disallowed charitable deduction. See the Revenue Act of 1950, § 321, supra; 
see also S. Rep. No. 2375, 81st Cong., 2d Sess. 119-122 (1950), reprinted in 
Internal Revenue Acts of the united States 1909-1950 (Yol. 116), supra. 

Third, con~ress established specific standards under which an 
organization clalming tax exemption under section 101(6) of the 1939 code 
[currently, section 501(c)(3) of the 1986 code, as-amendedj-must-operate in 
order to maintain exempt status, it clarified the requirements for 
deductibility of contributions to such organizations, and it identified a list 
of transactions that were deemed "prohibited" for purposes of maintaining such 
tax exempt status. See the Revenue Act of 1950, § 331, supra; see also S. 
Rep. NO. 2375, 81st cong., 2d Sess. 122-125 (1950), reprinted in Internal 
Revenue Acts of the united States 1909-1950 (Yol. 116), supra.--

Fourth, the Revenue Act of 1950 contained an unprecedented disclosure 
provision requiring, for taxable years beginning after December 31, 1949, that 
certain tax exempt organizations and trusts already subject to the annual 
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reporting requirements specified in section 54(f) of the 1939 code [now
section 6033(a) of the 1986 code], shall furnish, in addition to information 
prescribed by the Commissioner under section 54(f) and implementing 
regulations, seven specifically itemized categories of financial information 
annually, which would be available for inspection by the public. See the 
Revenue Act of 1950, § 341, supra, inserted in the 1939 Code as § 153(a) , (b),
and (C).l See also S. Rep. NO. 2375, 81st cong., 2d Sess. 125-126 (1950), and 
H.R. conf. Rep. No. 3124, 81st cong., 2d Sess. 37 (1950), reprinted in 
Internal Revenue Acts of the united States 1909-1950 (vol. 116), supra. 

Thus, section 341 of the Revenue Act of 1950, added the following new 
section to the provisions of the 1939 code: 

SEC. 153. INFORMATION REQUIRED FROM CERTAIN TAX-EXEMPT 
ORGANIZATIONS AND CERTAIN TRUSTS. 

(a) CERTAIN TAX-EXEMPT ORGANIZATIONS;--Every organization
described in section 101(6) [of the 1939 code] which is subject to 
the requirements of section 54(f) [of the 1939 code] shall furnish 
annually information, at such time and in such manner as the 
secretary may by regulations prescribe, setting forth­

(1) its gross income for the year,
(2) its expenses attributable to such income and incurred 

within the year,
(3) its disbursements out of income within the year for the 

purposes for which it is exempt, 
(~) its accumulation of income within the ~ear.,~~__~~ ___

~-------------------(5) its aggregate accumulations of income at the beginning
of the year, 

1 The reporting and publicity requirements contained in section 341 of 
the Revenue Act of 1950, were inserted in the Internal Revenue code of 1939 as 
section 153(a), (b), and (c). such provisions subsequently were redesignated 
as follows: section 153(a) of the 1939 code became secti'on 6033(b) of the 1954 
code (currently, section 6033(b) of the 1986 code, as amended); section 153(b)
of the 1939 code became section 6034(a) and (b) of the 1954 code (currently,
section 6034(a) and (b) of the 1986 code, as amended); and, section 153(c) of 
the 1939 code became section 6104 of the 1954 code (currently, section 6104(b)
of the 1986 code, as amended). 

-- ------------------- ------------ - -- - -_.-------------­
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(6) its disbursements out of principal in the current and 
prior years for the purposes for which it is exempt, and 

(7) a balance sheet showing its assets, liabilities and net 
worth as of the beginning of such year. 

(b) TRUSTS CLAIMING CHARITABLE, ETC., DEDUCTIONS UNDER SECTION 
162(a).--Every trust claiming a charitable, etc., deduction under 
section 162(a) [of the 1939 code] for the taxable year shall 
furnish information with respect to such taxable year, at such 
time and in such manner as the secretary may by regulations

prescribe, setting forth-­

(1) the amount of the charitable, etc., deduction taken under 
section 162(a) within such year (showing separately the amount of such 
deduction which was paid out and the amount which was permanently set 
aside for charitable, etc., purposes during such year),

(2) the amount paid out within such year which represents 
amounts for which charitable, etc., deductions under section 
162(a) have been taken in prior years,

(3) the amount for which charitable, etc., deductions have 
been taken in prior years but which have not been paid out at the 
beginning of such year,

(4) the amount paid out of principal in the current and 
prior years for charitable, etc., purposes, . 

(5) the total income of the trust within such year and the 
expenses attributable thereto, and 

(6) a balance sheet showing the assets, liabilities, and net 
wort" or-ene-trust as oTtl'feb-Ergfrm-t-rrg-of-such-year-.------------- ­

(c) INFORMATION AVAILABLE TO THE PUBLIC.--The information required 
to be furnished by subsections (a) and (b). together with the 
names and addresses of such organizations and trust. shall be made 
available to the public at such times and in such places as the 
Secretary may prescribe. (Emphasis added). 

The Revenue Act of 1950, § 341, pub. L. NO. 814, 81st cong., 2d Sess. (1950),
reprinted in Internal Revenue Acts of the united States 1909-1950, 60-61 (vol.
116), supr~; see also S. Rep. NO. 2375, 81st cong., 2d sess. 125-126 (1950), 
reprinted 20 Internal Revenue Acts of the united States 1909-1950 (vol. 116), 
supra. 

Section 153 of the 1939 code originated as a compromise proposal offered 
by the Senate Committee on Finance in response to one limb of the House's 
four-point reform initiative set forth in H.R. 8920, specifically, the House's 
proposal to tax the accumulated investment income of certain tax exempt
organizations and trusts. AS the House committee on ways and Means summarized 
in its Report to accompany H.R. 8920: 

Your committee's bill includes a series of amendments designed to 
correct certain problems which have arisen in connection wlth tax 
exempt organizations. The provisions contained in title I-II-of .... 
the bill aeal with the unrelated business income of certain tax­
exempt institutions, the so-called lease-back problem,2 the 

2 The House committee on ways and Means described "the lease-back 
problem," as follows: 

As implied by its name, a lease-back involves the purchase of a 
property by a tax-exempt organization, and the leasing of the 
property usually to the same business from which the property was
pur-chased.. .... _ 
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problem of accumulated investment income, and certain restrictions 
on the exemptions enjoyed by privately controlled trusts and 
foundations and on the deductions allowed to donors with respect 
to their gifts to such organizations. 

H.R. Rep. NO. 2319, 81st cong., 2d Sess. 36 (1950), reprinted in Internal 
Revenue Acts of the united States 1909-1950 (vol. 116), supra. (emphasis
added). 

The Senate committee on Finance, in its Report to accompany H.R. 8920,
indicated that the Senate substantially accepted the provisions in the House 
bill regarding leasebacks and unrelated business operations, and summarized 
those provisions as follows: 

(1) All organizations exempt under section 101(1), and (7),
certain organizations exempt under section 101(14), all 
organizations exempt under section 101(6) except churches or 
associations of churches, and all trusts receiving charitable 

In many cases the exempt organization, in buying the property,
does not use its own funds to make the payment, but borrows the 
purchase price and pays off this loan plus the interest charges
thereon, b~ applying part or all of the rental income received for 
a period of years to this purpose. Thus, the exempt organization

--------aJ-though-i.nves.tinQ-l-i-t:tle-oh.-no-thin9----;i.n-the-ventur.e-.-ob.tains_after. _ 
a period of years an unencumbered tltle to the property. 

The purchase and lease-back arrangement apparently is of recent 
origin. Nevertheless, it has already become big business and a 
recent writer has characterized it as "the most noteworthy,
financial device of the present century." It is reported that one 
real-estate broker had completed lease-back sales since the war 
totaling $40,000,000 and had authorizations from approximately 40 
institutions for the purchase of an additional $100,000,000 worth 
of property under this arrangement. 

H.R. Rep. No. 2319, 81st Cong., 2d Sess. 38 (1950), reprinted in Internal 
Revenue Acts of the united States 1909-1950 (vol. 116), supra. 

9 



- --- ---- ----------------

deductions under section 162(a) , are subject to income tax or 
denied charitable deductions with respect to income derived-­

(a) from operation of a business enterprise which is 
unrelated to the purpose for which such organization received an 
exemption, or 

(b) from rentals from property leased to others on a long­
term basis where the property was purchased with borrowed fundsj 
[and] 

(3) "Feeder" organizations whose primary actlvltles are 
concerned with the operation of a business and turning the income 
earned over to organizations exempt under section 101 are denied 
exemption under section 101 .... 

S. Rep. No. 2375, 81st cong., 2d Sess. 26 (1950), reprinted in Internal 
Revenue Acts of the united States 1909-1950 (vol. 116), supra (emphasis
added).
 

The Senate committee on Finance further indicated that it accepted, with
 
modifications, the provisions of the House bill relating to the denial of tax 
exemption or charitable deductions where certain organizations engage in 
certain types of transactions with donors. rd. at 27. In addition, the 
Senate committee proposed, in "substitution for a House measure providing a 
tax on the accumulation of investment income (in excess of stated allowances)
o~founaatlons, trusts, ana certaln other eaucational ana charita61~e~----~~--------­
organizations," a provision requirin~ "that information, relating to 
accumulations and other items, ... wlll be made available to the public." rd. 
(Emphasis added). The senate's substitute proposal became section 153 of the 
1939 code and was summarized by the Senate committee on Finance as follows: 

The filing of annual information showing such items as income,
disbursements for charitable, etc., purposes, and accumulations 
will be required in the case of foundations, trusts, and certain 
other educational and charitable organizations exempt under 
section 101(6) and trusts claiming deductions under section 
162(a) , and this information will be made available to the public. 

rd. at 27, 26 (emphasis added). 

Thus, congress' intent in enacting section 153 of the 1939 code was to 
redress a particular perceived abuse of tax exempt status, whereby certain 
exempt organizations would invest and reinvest their income and accumulated 
investment earnings rather than disburse such resources in furtherance of 
their tax exempt purposes. The form of redress settled upon by congress was 
not a tax on the accumulated investment income of such organizations (as the 
original House bill had proposed), rather, congress sought to discourage the 
practice by imposing the public reporting and disclosure requirements
specified in section 153 of the 1939 code. 

Accordingly, section 153 did not originate as a measure to overhaul and 
reform existing reporting and disclosure requirements applicable to those 
categories of exempt organizations that would become subject to the provisions
of section 153. 3 Rather, section 153 was designed by congress as a compliance
tool that was intended to deter excessive accumulations of investment earnings 

The then existing reporting and disclosure provisions applicable to 
tax exempt organizations are described, fully, at pp.17-19, infra. 
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by certain types of tax exempt organizations, and at the same time, to 
encourage more vigorous pursuit by such organizations of their exempt 
purposes. 

Nevertheless, the provisions of section 153 overlapped the existing
reporting and disclosure provisions applicable to exempt organizations. 4 AS 
discussed in detail, infra, prior to the enactment of section 153 there was no 
statutory provision delineating the scope of the commissioner's authority
(recognized in section 54(f) of the 1939 code) with respect to the annual 
information reporting requirements of exempt organizations. 5 See pp.17-18, 
infra. However, in adding the provisions of section 153(a) to the 1939 Code, 
Congress expressly identified seven, separate categories of information 
[currently ten separate categories as specified in section 6033(b) of the 1986 
code], that the commissioner must require section 101(6) organizations
[currently, section 501(c)(3) organizations] to report annually. 

previously, the commissioner had been free to exercise his authority as 
broadly or as narrowly as he deemed appropriate in establishing the annual 

4 AS discussed, infra, prior to the enactment of section 153 the 
disclosure of exempt organization information returns was governed by section 
55 of the 1939 code which, although it provided that all such returns "shall 
constitute public records," nevertheless mandated that as a general matter 
such returns "shall be open to inspection only upon order of the president and 
under rules and regulations prescribed by the secretary and approved by the 
President." The net effect, therefore, of the disclosure provisions 

'---apPl-;-cable-to-exempt-0!:1Jan+zati~pr;-or-to-'the-enae'tment-~f-seet-i-on-l5-3-was 
that there were no publlcity requirements for exempt organization information 
returns. See pp.19-20, infra. 

5 In 1943, congress had granted express statutory recognition to the 
Commissioner's broad discretionary authority to require annual information 
reporting by exempt organizations, with the passage of section 54(f) of the 
1939 code. Likewise, prior to the passage of such legislation in 1943, the 
regulations evidenced the broad discretion of the commissioner to require the 
filing of such returns furnishing such information as the Commissioner "deemed 
advisable in the interest of an efficient administration of the internal 
revenue laws." 26 C.F.R. § 29.101-1 (1944) (containing codifications for the 
period June 2, 1938 through June 1, 1943). See pp.17-18, infra. 
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reporting requirements of all reporting exempt organizations. However, after 
the passage of section 153(a), the commissioner was no longer free to require
the reporting of less information annually by section 101(6) organizations
than the bare minimum specified by congress, under section 153(a), as 
necessary for the purpose of keeping the public and the IRS apprised of the 
annual investment income accumulations and associated information of such 
organizations, as compared with the annual exempt purpose activities conducted 
and reported by those same organizations. 

Thus, congress did not design section 153(a) as an exhaustive or 
exclusive list of the cate90ries of information that the commissioner was 
authorized to require sectlon 101(6) organizations to report annually.
Rather, Congress identified a minimum framework of information that the 
commissioner was to require annually from section 101(6) organizations
specifically for the purpose of combating the problem of excessive investment 
income accumulations and minimal exempt purpose outlays by such organizations. 

Accordingly, after the passage of section 153, the commissioner remained 
free to require section 101(6) organizations to report items of information in 
addition" to those specified in section 153(a).6 In addition, the commissioner 
was authorized to spell out the amount of detail required of section 101(6)
organizations in furnishing information addressing each of the seven 
categories of information specified in section 153(a). 

Indeed, as discussed more fully, infra, after the passage of section 
153(a), the regulations addressing the annual information reporting 

________requi rements of e~empt organi zations wer~amen<:fed _t~ £!~!_i!y .an~ .confi r~ that 
tHe annual reportlng requlrements estaDllsnea-ln 19~3, pursuant to s~~tlon'------­
54(f) of the 1939 code and implementing regulations, remained applicable to 
all reportin9 exempt organizations, and that, henceforth, in addition, section 
101(6) organlzations would be required to comply with the requirements of new 
and amende~ regulations implementing the provisions of section 153(a). See 
pp.20-22, lnfra. 

In sum, therefore, section 153(a) established minimum reporting
requirements applicable to one particular type of exempt organization, those 
exempt under section 101(6) [now section 501(c)(3)] of the code. section 
153(b) did likewise, with respect to trusts claiming charitable deductions 
under section 162(a) of the 1939 code. See I.R.C. of 1939 § 153(a) and 
implementing regulations at 26 C.F.R. § 29.101-2(e) and § 29.153-1 (1952) as 
amended and provided by T.O. 5838, 16 F.R. 3478-79, Apr. 21, 1951. Section 
153(c) further established that information furnished in response to the 
minimum reporting requirements provided for in section 153 would be made 
available to the public. See I.R.C. of 1939 § 153(c) and implementing 
regulations at 26 C.F.R. § 29.153-3 (1951) as provided by T.O. 5838, 16 F.R. 
3479, Apr. 21, 1951. 

Thus, in 1950, with the addition of section 153 to the provisions of the 
1939 code, the current annual information reporting scheme applicable to 
exempt organizations was put in place. 7 

6 As noted, infra, to the extent that it mi~ht be argued that section 
153(a) actually established an exhaustive list of items that the commissioner 
was authorized to require section 101(6) [now section 501(c)(3)] organizations 
to report annually, such list, as expanded by congress in 1987, ex~ressly 
authorizes the Commissioner to require section 501(c)(3) organizatlons to 
report any such additional information as the commissioner may reasonably
require "for purposes of carrying out the internal revenue laws." I.R.C. §
6033(b)(10). See also pp.38-39, infra. 

_7_Ihe_cul"rent annual--in.fo~mat-ion-r.epo~ti-ng--scheme-.that-was-pu-t-i-n--pl-aGe--­
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with the enactment of section 153 of the 1939 code was summarized by congress
in 1987 in the context of mandating, by means of a statutory amendment to 
section 6033(b) (formerly section 153(a) of the 1939 code), that the 
commissioner require additional information to be reported on the annual 
returns filed by section 501(c)(3) organizations: 

Present Law 

Except for churches and certain other organizations, any
tax-exemRt organization must file an annual return with tne IRS,
setting forth the organizations items of gross income, receipts,
and disbursements, plus certain other information related to the 
administration of the tax law. 

A tax-exempt charitable organization, described in section 
501(c)(3) must also provide certain additional information .... 

H.R. conf. Rep. No. 495, 100th cong., 1st Sess. (1987), 1987-3 C.B. 296; see 
also pp.23-24, 38-39, 40, infra. 
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AS a general matter, pursuant to section 54(f) of the 1939 code [now
section 6033(a) of the 1986 code] and implementing regulations, the 
commissioner was authorized to require ~ exempt organizations (with certain 
exceptions) to report such information annually as the Commissioner may
prescribe by form or regulation for purposes of administering the internal 
revenue laws relating to such organizations. 

In addition, pursuant to section 153(a) of the 1939 code [now section 
6033(b) of the 1986 code] and implementing regulations, congress specified
certain particular items of information that the commissioner must require
section 101(6) or~anizations [now section 501(c)(3) organizations] to report
annually, albeit at such time and in such manner" as the commissioner may
prescribe by form or regulation. See section 54(f) of the 1939 code and 
implementing regulations, 26 C.F.R. § 29.101-2(e) (1945) as provided by T.O. 
5381, 9 F.R. 7123, June 26, 1944; section 153(a) of the 1939 code and 
implementing regulations, 26 C.F.R. § 29.101-2(e) (1952) as amended by T.O. 
5838, 16 F.R. 3479, Apr. 21, 1951; and, subsections 6033(a) and (b) of the 
1986 code and implementing regulations, Treas. Reg. § 1.6033-2. See also, 
pp.23-24, 38-39, 40, infra. 

with respect to the minimum reportin9 requirements established under 
section 153 of the 1939 code, the Senate F1nance committee stated, as follows: 

It is left to administrative discretion as to whether this new 
information is to be returned on a separate form prescribed for 
this purpose or on an information return form now in use, revised 
to include the new information. The degree of detail and 
particular-ity wnicn may 6e caTleafor 1n reportlngfne-require(f
information will be determined by regulations. 

S. Rep. NO. 2375, 81st cong., 2d Sess. 126 (1950), reprinted in Internal 
Revenue Acts of the united States 1909-1950 (vol. 116), supra. 

The IRS opted to require the reporting of this new public information on 
an information return form already in use (Form 990), revised to include the 
new information. The revised form was designated Form 990-A and, for 
accounting periods beginning after December 31, 1949, all exempt organizations
that were subject to the new section 153 reporting and disclosure requirements 
were required to file Form 990-A in lieu of Form 990. The regular Form 990 
continued to be used by reporting exempt organizations that were not subject 
to the specific minimum reporting and disclosure requirements of code section 
153. See. 26 C.F.R. § 29.101-2(e) (1952) as amended by T.O. 5838, 16 F.R. 
3479, Apr. 21, 1951; see also pp.20-22, infra. 

In addition to filing an information return annually, exempt
organizations engaged in unrelated business activities were required to file a 
separate, new tax form designated as Form 990-T, to report and pay UBIT 
incurred with respect to such unrelated business operations. See 26 C.F.R. §
29.421-5(b) (1953) as provided by T.O. 5928, 17 F.R. 7967-68, Sept. 3, 1952, 
implementing the UBIT provisions contained in the Revenue Act of 1950, and 
i nse rted in the Inte rna1 Revenue code of 1939- as secti ons- 4-21 th rough 424. --­
See also p.8, supra. 

The original express statutory requirement that exempt organizations
file annual information returns was contained in section 117 of the Revenue 
Act of 1943, which amended section 54 of the 1939 code by adding the following 
new subsection (f), thereto: 

Every organization, except as hereinafter provided, exempt from 
taxation under section 101 [now section 501], shall file an annual 
information return, which shall contain or be verified by a 

--------------- -------------~ 
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written declaration that it is made under the penalties of 
perjury, stating specifically the items of gross income, receipts,
and disbursements, and such other information for the purpose of 
carrying out the provisions of this chapter as the Commissioner,
with the approval of the secretary, may by refiulations prescribe,
and shall keep such records, render under oat such statements,
make such other returns, and comply with such rules and 
regulations, as the commissioner, with the approval of the 
secretary, may from time to time prescribe, 

The Revenue Act of 1943, § 117, pub, L. NO. 235, 78th cong., 2d Sess, (1943)
reprinted in Internal Revenue Acts of the united States 1909-1950, 17-18 (vol,
88), supra, codified as 26 u.s.c. § 54(f) (1939), and subsequently, as 26 
U.S.C, § 6033(a) (1954) (currently I.R.C. § 6033(a) (1986)) (emphasis added), 

In approving this 1943 amendment to the code, the House ways and Means 
Committee expressly stated as follows: 

The insertion of this subsection, as well as the exclusion of 
[certain] organizations from the operation of the subsection, so 
far as it relates to the filing of annual returns, does not impgir
the powers the commissioner now exercises or otherwise has with 
respect to requiring such returns, by duly prescribed and approved 
regulations, 

H.R. Rep. No, 627, 78th Cong., 1st Sess. 47 (1943), reprinted in Internal 
_________8-_!!~erll,l~ A~ts of--!J1~J:H:1ited States 1909-1950 (vol. 110), supra. See also 26 

C.F.R. § 29.54-1 (1945) as amenaecnJy T.D. S-l81-,-9~R-, 7123-;Jurie26~-T9"4"4 
("the provisions of section 54(f) relieving certain [tax exempt organizations]
from filing annual returns do not abridge or impair in any way the powers and 
authority of the commissioner provided for in other provisions of the Internal 
Revenue code to require the filing of such returns by such organizations")
(emphasis added), 

with the enactment of subsection 54(f) of the 1939 code in 1943, the 
commissioner was granted ex~ress statutory authority to require exempt
organizations to file annua information returns, Nevertheless, in the 
absence of the express statutory authorization bestowed upon the commissioner 
in 1943 with the enactment of subsection 54(f) of the 1939 code, regulations
already in effect prior to that enactment had required the filing of Form 990 
annual returns in certain instances, and further provided, as follows: 

In addition to the information specified [in these regulations]
the Commissioner may require any additional information deemed 
necessary for a proper determination of whether a particular
organization is exempt under section 101, and when deemed 
advisable in the interest of an efficient administration of the 
internal revenue laws he may in the cases of particular types of 
organizations provide additional questionnaires or otherwise 
prescribe the form in which the proof of exemption shall be 
furnished. 

collectors will keep a list of all organizations held to be exempt
from tax to the end that they may occasionally inquire into their 
status and ascertain whether or not they are observing the 
conditions upon which their exemption is predicated. 

26 C.F.R, § 29,101-1 (1944) (containing codifications for the period June 2, 
1938 through June 1, 1943). 
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such regulations were amended in light of the passage of subsection 
54(f), to provide as follows: 

For accounting periods beginning after December 31, 1942, every
organization [subject to the requirements of section 54(f)], shall 
file annually ... a return of information on Form 990 (Revised May
1944) specifically stating the items of gross income, receipts,
and disbursements and such other information as may be prescribed
by the commissioner in the instructions on the form or issued by
him therewith. 

26 C.F.R. § 29.101-2(e) (1945) as provided by T.O. 5381, 9 F.R. 7123, June 26, 
1944 (emphasis added). 

Neither the Form 990 annual information returns filed pursuant to 
regulation prior to the enactment of subsection 54(f) , nor Forms 990 (Revised
May 1944) filed pursuant to regulations implementing the mandate contained in 
subsection 54(f) , were available to the public. The publicity of tax returns,
generally, was 90verned by the provisions of section 55 of the 1939 code, 
which provided 1n material part, as follows:
 

SEC. 55. PUBLICITY OF RETURNS.
 

(a) Public Record and Inspection.-­

(1) Returns made under this chapter ... shall constitute public 
----- ------ -----'r:::-:e:O-::c:C::o-=-rcfs;-6ut, except as fierei nafter prOV1 aea-;r;-tffiSsecefon-;-tney sffaTl--­

be open to inspection only upon order of the president and under rules 
and regulations prescribed by the secretary and approved by the 
President. 

corporation Tax Provisions of the Internal Revenue code of 1939, § 55,
reprinted in Internal Revenue Acts of the united States 1909-1950, 41-42 (vol.
110),	 supra. 

The provisions of section 55 of the 1939 code continued to preclude
public inspection of Forms 990 even after the passage of the tax exemption
reform measures contained in the Revenue Act of 1950, with the exception of 
information expressly required to be made available to the public pursuant to 
the provisions of section 341 of the Revenue Act of 1950, enacted as section 
153(c) of the 1939 code. 

Exempt organizations subject to the reporting requirements of section 
153(a), were required by regulation to file a return of information on Form 
990-A	 (a revised version of Form 990), pages 3 and 4 of which were designed to 
accommodate the specific reporting requirements of section 153(a). In 
pertinent part, the regulations as amended by T.O. 5861 (Apr. 21, 1951) in 
light of the enactment of section 153 of the 1939 code, provided as follows: 

§ 29.54-1 Records and income tax forms. 

Every organization exempt from tax under section 101 but 
required by section 54(f) to file an annual return shall keep such 
permanent books of account or records, including inventories, as 
are sufficient to show specifically the items of gross income,
receipts, and disbursements, and such other information as is 
required by § 29.101-2 ..... 
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.... For further regulations re~arding ... filing of returns, and 
keeping of records by organizatlons exempt from tax, see § 29.101­
1, 29.101-2 and 29.153-1. 

§ 29.101-2 Proof of Exemption on or after January 1, 1943; annual 
returns for accounting periods beginning on or after January 1, 
1943. 

(e) REQUIREMENT OF ANNUAL RETURNS. 

For accounting periods beginning after December 31, 1942 and 
before January 1, 1950, every organization exempt from tax under 
section 101, regardless of the amount or source of its income or 
receipts and irrespective of whether it is chartered by, or 
affiliated or associated with, any central, parent, or other 
organization, except organizations specifically exempted from 
filing annual returns by section 54(f) (see paragraph (h) of this 
section), shall file annually ... a return of information on Form 
990 specifically stating the items of gross income, receipts, and 
disbursements and such other information as may be prescribed by
the commissioner in the instruction on the form or issued by him 
therewith. For accounting periods beginning after December 31,
1949, the same requirements are applicable with respect to all of 
the above-mentioned organizations [i.e., every organization exempt
from tax under section 101, except organizations specifically
exempted from filing annual returns by section 54(£) of ~t~he~1~9~3~9~ __ 
codeJ except that those organizations whfCh are exempt from tax 
under section 101(6) shall, in lieu of using Form 990, file an 
information return on Form 990-A to comply with the requirements
of this section and of § 29.153-1. (Emphasis added). 

§ 29.153-1 INFORMATION REQUIRED FROM CERTAIN TAX-EXEMPT 
ORGANIZATIONS. 

(a) For accounting periods be9inning after December 31,
1949, every organization described ln 101(6), except organizations
specifically exempted from filing annual returns by section 54(f)
(see § 29.101-2(h)), shall file a return of information on Form 
990-A..... 

(b) pages 3 and 4 of the return shall set forth the name and 
address of the organization, and the following information 
concerning the or9anization in such detail as may be prescribed by
the commissioner ln the instructions on the form or issued by him 
therewith: 

(1) Its gross income for the year in sufficient detail to 
show the different categories of income,

(2) Its expenses attributable to such income and incurred 
within the year in sufficient detail to show the different 
categories of expense,

(3) Its disbursements made within the year out of current or 
accumulated income for the purpose for which it is exempt,
separately listing the total amount of disbursements for each 
classification of the exempt purposes of the organization,

(4) Its accumulation of income within the year,
(5) Its aggregate accumulation of income at the beginning of 

the year,
(6) (i) Its disbursements made out of principal during the 

current year for the exempt p~rpose for which it is exem~~ _ 
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separately listing the total amount of disbursements for each 
classification of the exempt purposes of the organization,

(ii) Its disbursements made out of principal during prior 
years for the purposes for which it is exempt,

(7) The total of its administrative and operating expenses
disbursed out of both principal and income,

(8) A balance sheet showing its assets, liabilities and net 
worth as of the beginning of the year. (Emphasis added). 

§ 29.153-2 INFORMATION REQUIRED OF TRUSTS CLAIMING CHARITABLE OR 
OTHER DEDUCTIONS UNDER SECTION 162(a). [provisions implementing
the reporting requirements of section 153(b) regarding the 
reporting of income investment accumulations by certaln trusts] 

The implementing regulations went on to provide for the publicity of 
that portion of the information reported annually by section 101(6)
organizations and certain exempt trusts having to do with the accumulated 
investment income of such organizations, which was required to be reported and 
made public on an annual baS1S under section 153 of the 1939 code:
 

The information furnished on pages 3 and 4 of Form
 
990-A ... shall be a matter of public record, and shall be open to 
public inspection, during the regular hours of business, in the 
office of the collector for the district in which the forms are 
filed. 

26 C.F.R. § 29.153-3 (~Q~r:...:...-,2=1::..!.,-,1=9:....=5=1~):::.-.~ _ 

Thus, the regulation expressly authorized the commissioner to require
the reporting on pages 3 and 4 of Form 990-A, in such detail as the 
commissioner might choose to specify in the instructions on or accompanying
that Form, of information implementing the bare statutory reporting
requirements mandated by Congress in section 153(a) of the 1939 Code, with the 
clear understanding that all information set forth on pages 3 and 4 "shall be 
a matter of public record." 26 C.F.R. § 29.153-3 (Apr. 21, 1951).
 

However, the enabling statute did not expressly authorize the
 
commissioner to prescribe reporting requirements in forms or instructions 
thereto. Rather, code section 153 required affected organizations to furnish 
information as prescribed by the secretary in regulations. The implementing
regulations, in turn, authorized the commissioner to prescribe reporting
requirements by forms or instructions thereto.
 

Clearly, the foregoing regulation was broadly written, in the interest,
 
no doubt, of giving teeth to congress' "series of amendments designed to 
correct certaln problems which ha[d] arisen in connection with tax exempt
organizations" as the 1950 reform measures were described by the House ways
and Means Committee. See H.R. Rep. No. 2319, 81st cong., 2d Sess. 36 (1950),
reprinted in Internal Revenue Acts of the united States 1909-1950 (vol. 116), 
supra.
 

The broad language of the regulation also is reflective of the expansive

view that had been taken, historically, of the commissioner's authority to 
establish, by form, in instructions thereto, or by regulation, information 
reporting requirements for tax administration purposes. Moreover, it is 
consistent with the broad scope of the authority actually exercised by the 
commissioner in prescribing information reporting requirements, by forms, in 
instructions thereto, and by regulations, both before and after the enactment 
of section 54(f) of the 1939 code which mandated, by s~atute, the filing of 
annual returns reporting such information as the commissioner "may by
!egulations pr~sc,:-i~e~~' ... _ 
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Accordingly, when Congress undertook its comprehensive revision of the 
internal revenue laws in 1954 it did so with the knowledge that, historically,
the Commissioner in his discretion had established, by form or regulation, the 
detail required of exempt organizations in complying with statutory reporting
obligations mandated by congress, and also, that the commissioner in his 
discretion had prescribed, by form or regulation, the reporting of such other 
information as he considered necessary to the administration of the internal 
revenue laws as they related to tax exempt organizations. 

congress described its 1954 efforts to overhaul the tax code provisions
specifically relating to procedure and administration, as follows: 

The changes represent a substantial simplification of existing
provisions. Administrative provisions presently scattered 
throughout the code have been brought together into a new 
subtitle. AS a result of this reor9anization it has been possible 
to combine a great number of provislons, shortenin9 them and 
providing more uniform application of the various lnternal revenue 
taxes. 

S. Rep. No. 1622, 83rd cong., 2d Sess. 133 (1954), reprinted in Internal 
Revenue Acts of the united States: The Revenue Act of 1954 with Legislative
Histories, Laws, and Administrative Documents (vol. 2) (B. Reams Jr., ed.,
william s. Hein &co., 1982). 

In summary, as a result of congress' 1954 tax code revisions, subsection 
----- 54-(f)-of-th-e-!939-cocte-tre-q[J;-r;-ng~tharc·erra;..,,-exempt-oTgan;-zat;-ons-fi-le-----­

annual returns) became section 6033(a) of the 1954 code, currently section 
6033(a) of the 1986 Code, as amended; section 153(a) of the 1939 code 
(mandatin9 the reporting of specific items of information annually by
organizatlons exempt from taxation under section 501(c)(3), formerly section 
101(6)) became section 6033(b) of the 1954 code, currently section 6033(b) of 
the 1986 code, as amended; and section 153(c) of the 1939 code (providing for 
public inspection of certain information required to be furnished annually by
section 501(c)(3) organizations) became section 6104 of the 1954 code, 
currently section 6104(b) of the 1986 code, as amended. 

According to congress, none of these provisions was substantively
amended as a result of the 1954 reorganization. The Report of the Senate 
Finance committee observed, for example, that section 6033 contained "several 
minor technical changes," dealing with returns by exempt organizations. S. 
Rep. No. 1622, 83rd cong., 2d Sess. 565 (1954), reprinted in Internal Revenue 
Acts of the united States: The Revenue Act of 1954 (vol. 2), supra. 

One of the minor technical changes made to section 6033, was to reword 
the text of sections 6033(a) and (b) to provide, specifically, that the 
information required to be reported annually by exempt organizations pursuant 
to these provisions, may be prescribed "by forms or regulations." Pub. L. NO. 
591, § 6033(a) and (b), 83rd Cong., 2d Sess. (1954), codified as 26 U.S.C. § 
6033(a) and (b) (1954), LR.C. § 6033(a) and (b} (1954), repr-'inted in Internal 
Revenue Acts of the united States: The Revenue Act of 1954 (vol. 11), supra,
(emphasis added). By contrast, the wording of section 54(f) of the 1939 code 
merely had recognized that the commissioner was authorized to prescribe "by
regulation" the information to be reported annually by affected exempt
organizations. 

Thus, consistent with congress' declared intention of "attemp,t[ing] to 
express the internal revenue laws in a more understandable manner, I in 1954, 
congress gave statutory recognition to the broad authority reposed in the 
commissioner to specify by form, as well as by regulation, information 
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required for tax administration purposes, which authority the commissioner had 
exercised, historically, but which had been formally recognized and 
articulated, previously, only in the re9ulations and in the forms and 
associated instructions actually prescrlbed from time to time, by the 
commissioner. See H.R. Rep. NO. 1337, 83rd Cong., 2d Sess. 1 (1954) reprinted
in Internal Revenue Acts of the united States: The Revenue Act of 1954 (vol.
1). supra. 

Section 6104 of the 1954 code (formerly section 153(c) of the 1939 
Code), contained no material change from existing law. It thus provided for 
the publicity of the information furnished annually by section 501(c)(3)
organizations. as required by section 6033(b) and such implementing forms or 
regulations as the Commissioner might prescribe. 

Thus, in 1954, section 6104 read as follows: 

The information required to be furnished by sections 6033(b) and 
section 6034, together with the names and addresses of such 
organizations and trusts. shall be made available to the public at 
such times and in such places as the secretary or his delegate may
prescribe. 

pub. L. NO. 591, 83rd Cong., 2d Sess. (1954), reprinted in Internal Revenue 
Acts of the united States: The Revenue Act of 1954. 755 (vol. 11). supra. 

Since 1954, congress has progressively expanded the scope of section 
_________ .QJ04., not simQl¥ to facilitate tax administration and compliance with respect 

to exempt orgam zati ons as a general matter, but also specffiCa:lly for tl1e --- ­
purpose of expanding the publlC'S role in overseeing the activities and 
operations of tax-exempt organizations. 

For example, in 1958, I.R.C. § 6104 (a)(l)(A) was added to the 
disclosure laws for the specific purpose of assisting the IRS in its oversight
of organizations that were granted federal tax exempt status under I.R.C. §§
501(c) and (d). See Technical Amendments Act of 1958. § 75, pub. L. NO. 866. 
85th con9 .• 2d Sess. (1958), 1958-3 C.B. 308. congress took this action 
because lt believed that if the applications and associated supporting papers
of organizations that qualified for tax exemption were available to the 
public, the IRS would be substantially aided in its efforts to determine 
whether such organizations actually were operatin9 in the manner stated in 
their applications and consistent with their contlnuing to enjoy the benefits 
of federal tax exempt status. See S. Rep. No. 1983, 85th cong .• 2d Sess. 95 
(1958), 1958-3 C.B. 1017, and H.R. Rep. NO. 775, 85th cong., 1st Sess. 41-42 
(1958), 1958-3 C.B. 851-52 (confirming the broad pro-disclosure policy
embodied in subsection 6104. generally, and indicating that congress
considered public inspection to be the price that must be paid to obtain tax 
exemption, and that it is an adjunct to enforcement, offering an added 
guarantee that exempt organizatl0ns will operate consistent their grant of 
exempt status); see also Rev. Rul. 59-267, 1959-2 C.B. 382-83. 

subsequently, the Tax Reform Act of 1969 amended section 6104 to mandate 
broad public access to the annual returns of all reporting exempt
organizations and to require disclosure of such returns to state officials. 
See Pub. L. No. 172, § 101(e). 91st cong., 1st Sess. (1969), 1969-3 C.B. 27­
29, I.R.C. § 6104(b) and (c) (1954) (currently, I.R.C. § 6104(b) and (c)
(1986), as amended). In taking this measure, congress expressly excepted from 
public disclosure, information reported on the annual returns of exempt
organizations that identified contributors to public charities. Congress
explained that it re9arded this limited exception to the publicity
requirements of sectl0n 6104 as warranted in the interest of protecting the 
privacy of the substantial number of contributors who apparently prefer to 
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donate anonymously. See S. Rep. No. 552, 91st congo 1st Sess. (1969), 1969-3 
C.B. 458-459. 

Thus, to the extent that congress perceived a legitimate reason for 
excepting certain return information from the publicity requirements of 
section 6104, it has protected such information from disclosure, expressly, by 
statute. See H.R. conf. Rep. NO. 782, 91st Congo 1st Sess. (1969), 1969-3 
C.B. 649-650. congress has not seen fit to exclude from the reach of section 
6104 information reported on annual returns regarding highly compensated
employees and contractors, or information relating to unrelated business 
activities. Id. 

To the extent that congress has addressed either category of information 
it has been to facilitate and encourage, rather than limit, disclosure. For 
example, the Tax Reform Act of 1969 amended section 6033(b) to specifically
require section 501(c)(3) organizations to report such information, annually, 
as the commissioner may prescribe by form or regulation (which information 
would be publicly available under section 6104( )) regarding the names,
addresses and annual payments to highly compensated employees. See pub. L. 
No. 172, § 101(d)(2) and (j)(30), 91st congo 1st Sess. (1969), 1969-3 C.B. 27,
33, I.R.C. § 6033(b)(6) and (7) (1954) (currently, I.R.C. § 6104(b) and (c)
(1986), as amended). See also H.R. conf. Rep. No. 782, 91st congo 1st Sess. 
(1969), 1969-3 C.B. 649-650. 

Likewise, congress has consistently reiterated the view that more, not 
less, public information regarding the unrelated business activities of exempt 
org~nizations is essential for efficient administration of the tax laws as 

--------~applied to such organizations. Tne omnf6us Budget Reconcfllatlon Act of-198T7-------­
(OBRA 1987), § 10703(a) , Pub. L. NO. 203, 100th cong., 1st Sess. (1987), 1987­
3 C.B. 179-180, expanded the information reporting requirements of section 
501(c)(3) organizations, specifically, to capture additional information about 
the unrelated business activities of such organizations, which information 
would be available to the public under section 6104. 

AS further discussed, infra, OBRA 1987 added the provisions of section 
6033(b)(9) to the code, requiring that section 501(c)(3) organizations report
such information concerning direct or indirect transactions involving or 
relationships between the reporting organization and non-section 501(c)(3)
organizations, including lobbying groups and section 527 political
organizations: 

as the secretary may require to prevent-­

(A) 
or 
(B) 

diversion of funds from the organization's exempt 

misallocation of revenue or expense .... 

purpose, 

I.R.C. § 6033(b)(9); see also pp.38, 40, infra, and n.7, supra. 

AS a result of the enactment of section 6033(b) (9) , Form 990 and Form 
990-PF were revised to require more information about the- income~producing-----­

activities of organizations filing these returns. see Announcement 89-34,
1989-10 I.R.B. 30 alerting the tax exempt community-oT proposed changes to 
Forms 990 and 990-PF and noting that "[t]he oversight subcommittee of the 
House way~ and Means committee has expressed a need for this information in 
correspondence with the Service and in the course of its hearings dealing with 
unrelated business income tax provisions of the [code]." Id. 

AS a related matter, in 1987, Congress revisited the topic of public
disclosure as a tax administration and compliance tool in the context of 
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organizations enjoying the privilege of tax exemption. AS a result, Congress
broadened the publicity requirements mandated by section 6104. 

Congress noted that under section 6104, the annual information returns 
of exempt organizations (with the sole exception of information identifying
contributors to public charities) were "disclosable to the public through 
requests to the IRS," that "private foundations must make current annual 
returns available for public inspection at their principal office," and that 
the "exemption application filed by a tax-exempt organization, and the IRS 
determination of its exempt status, are disclosable to the public through 
requests to the IRS." H.R. conf. Rep. NO. 495, 100th cong., 1st Sess. 1015 
(1987), 1987-3 C.B. 295. 

Nevertheless, congress believed that the foregoing disclosure 
requirements were insufficient, and enacted legislation to facilitate greater
public access to IRS approved exemption applications and the annual returns of 
tax-exempt organizations, at the same time as it expanded the information that 
section 501(c)(3) organizations were required to disclose on their annual 
returns, by enact~ng section 6033(b)(9) and (10), as discussed more fully at 
pp.38-39 &n.15, lnfra. 

Thus, OBRA 1987, § 10702 (a) , pub. L. NO. 203, 100th cong., 1st Sess. 
(1987), 1987-3 C.B. 179-180, added subsection (e) to section 6104 mandating
that tax-exempt organizations 

make available for public inspection, generally at the 
organization's principal office, a copy of its three most recent 

-- -- -- ----------ciffifLia1-returns . .... il'iel"efiirns a1so musroeavanaole--for --­
inspection at certain regional or district offices of the 
organization. 

See H.R. conf. Rep. NO. 495, 100th Cong., 1st Sess. (1987),
1987-3 C.B. 295. 

Thus, in light of the long history of section 6104 which was created as 
a tax exempt organizations compliance tool in 1950 and has been progressively
expanded for that same purpose over the past 45 years, we are of the view that 
so long as information that exempt or9anizations are required to report on 
Form 990 is information that the commlssioner is authorized to obtain under 
section 6033, such information is information that must be made available to 
the public to the extent mandated by congress under the provisions of section 
6104. ' 

In this regard, we particularly note that the legislative history of the 
Revenue Act of 1950 clearly indicates that the enactment of the UBIT (and the 
creation of its associated Form 990-T, as noted at p.17, supra), and the 
enactment of the section 153 reporting and disclosure requirements (and the 
creation of a new, partially public, Form 990-A annual return), were two 
related components in congress' coordinated response to income-generating
entrepreneurial activities engaged in by tax exempt organizations that were 
unrelated to their exempt purposes. congress'-ambitious goal- was to identify
such operations and, in the case of unrelated business activities, to tax the 
profits, and in the case of excessive accumulations of investment income, to 
diminish the practice by exposing it to the public, or alternatively, to put 
an end to the tax privileged status of the offending involved. 

obviously, in addition to taxing the unrelated business profits of 
exempt organizations after 1950 (or as an alternative to so doing), congress
could have mandated minimum reporting and disclosure requirements for the 
purpose of publicizing such activities and to guarantee a minimum level of 
monitoring of such activities, similar to the approach taken with respect to 
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the problem of excess investment accumulations. Instead, congress chose only 
to tax the income of such activities (on the same basis as if it had been 
generated in a for-profit context), and left entirely to the commissioner's 
discretion the matter of monitoring such activities through annual information 
reporting requirements to be prescribed from time to time in light of 
administrative experience and the IRS' own perceived needs for purposes of 
administering the tax laws pertaining to exempt organizations. 

subsequently, of course (for example in 1969 and 1987), congress did see 
fit to legislate certain minimum public reporting and disclosure requirements
with respect to the unrelated business activities of certain exempt
organizations, thereby mandatorily supplementing the requirements prescribed
by the commissioner in the exercise of his discretion under section 6033. See 
pp.25-27, supra, and pp.38, 40-41, infra. 8 

Such, in our view, is the underpinning of the authority reposed in the 
commissioner.- Moreover, it is clear that while the commissioner's authority 
to prescribe, by form or regulation, the information to be reported by exempt
organizations on their annual returns has not diminished since the early
1950's, the scope of reporting and disclosure statutes applicable to exempt
organizations has been considerably expanded by Congress, since that time. 

The fact that in the past the commissioner (in the exercise of his 
discretion under section 6033 to require the reporting of information 
necessary for the administration of the tax laws relating to exempt
organizations) apparently saw little need for annual reporting of UBIT 
information by exempt organizations engaged in such operations, does not 

---- -----prec'lude-the-commi-ss;-one.from- requi-r;-ng-the-report;-ng-of--such- i nformati-on-i-n------- ­
light of current circumstances. past practice, whereby the Commissioner may
have exercised his discretionary authority more narrowly, does not undercut or 
circumscribe the scope of that authority or impair the ability of the 
commissioner to exercise such authority more broadly to ensure that exempt
organizations currently are organized and operated in accordance with the 
requirements of tax exempt status and to otherwise administer the tax laws 
pertaining to such organizations. 

In sum, as will be discussed in Section 2, infra, the commissioner has 
the authority under section 6033, to require more detailed information 
reporting than in fact has been prescribed in the past. The fact that the 
Commissioner's discretionary authority was exercised narrowly or 
conservatively at one time does not, in principle or as a practical matter,
preclude a broader and more aggressive exercise of that authority as the 
interests of efficient administration of the tax laws pertaining to exempt
organizations change. 

section 6104 plainly requires public disclosure of the information 
required to be reported by exempt or~anizations pursuant to section 6033, 
except as expressly protected from dlsclosure by congress, under section §
6104(b) and (e). 

8 In this regard, we note that the Task Force Report quotes the 
subcommittee on oversight of the House ways and Means committee, as being of 
the view that:
 

[T]he IRS has not fully used its authority to determine what
 
information should be on the annual information return to ensure 
that the return is of maximum utility to all of its users ....
 

Task Force Report, Executive summary at 1.
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Moreover, congress consistently has reiterated the need for greater
reporting by exempt organizations of information regarding their ongoing
activities (both so-called "related purpose" activities and unrelated business 
activities), under section 6033. With narrow exceptions (~, information 
identifying public charity donors) con~ress has not seen fit to exempt
information furnished pursuant to sectlon 6033 from the publicity requirements

of section 6104.
 

The result is a two-fold reporting and disclosure scheme for purposes of
 
administering the tax laws as they relate to exempt or~anizations.
 
Information reported on Form 990-T for purposes of adm,nisterin~ the laws
 
governing the taxation of the net proceeds of the unrelated buslness 
operations of exempt organizations is subject to the protections of section 
6103. However, the same or similar information, when it is reported on Form 
990, in compliance with the requirements of section 6033 and implementing
forms or regulations prescribed by the Commissioner, is subject to the 
disclosure provisions of section 6104. 

2. I.R.C. § 6033
 

The language of I.R.C. § 6033(a) is little changed today from the
 
language of the provision as originally enacted in 1943 as subsection 54(f) of 
the 1939 code. 

AS originally enacted the reporting requirement read, in pertinent part, 
as follows: 

(f) Every organization, except as hereinafter provided, exempt 
from taxation under section 101 shall file an annual return which 
shall contain or be verified by a written declaration that it is 
made under the penalties of perjury, stating specifically the 
items of gross income, receipts, and disbursements, and such other 
information for the purpose of carrfiing out the provisions of this 
chapter as the commissioner. with t e approval of the secretar . 
may by refiulations prescribe, and shall keep such records, renaer 
under oat such statements, make such other returns, and comply
with such rules and regulations as the commissioner, with the 
approval of the secretary, may from time to time prescribe.
(Emphasis added).
 

By comparison, section 6033(a) as currently enacted provides, in
 
pertinent part, as follows: 

(1) IN GENERAL.--Except as provided in paragraph (2), every
organization exempt from taxation under section 501(a) shall file 
an annual return, stating specifically the items of gross income,
receipts, disbursements, and such other information for the 
purpose of carrying out the internal revenue laws as the 
Commissioner by forms or regulations may prescribe .... (Emphasis
added) . - --- - -- - - --

The material difference between the lan9uage of the two provisions is 
that section 6033 recognizes the commissioner s authority to prescribe the 
annual reporting requirements of exempt organizations, by form, as well as by
regulation, whereas subsection 54(f) of the 1939 code, did not. 

However, as a practical matter the commissioner did prescribe such 
reporting requirements, by form or by regulation, in the exercise of his 
discretion, both before and after the enactment of subsection 54(f). Thus,
the insertion of words recognizing the Commissioner's authority to prescribe 
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requirements "by form," into the 1954 code, merely gave formal recognition to 
a longstanding and unquestioned practice. In fact, congress described this 
alteration in language as a "minor technical change[]," rather than as a 
substantive broadenin9 or extension of the commissioner's authority, under 
prior law, to obtain lnformation necessary, in his discretion, for the 
efficient administration of the revenue laws relating to exempt organizations. 
s. Rep. NO. 1622, 83rd cong., 2d Sess. 565 (1954), reprinted in Internal 
Revenue Acts of the united States: The Revenue Act of 1954 (vol. 11), supra.
 

In light of the history of the commissioner's authority to prescribe, Qy

form, information required for purposes of administering the tax laws as they
relate to exempt organizations (both before and after the passage of 
legislation in 1954 expressly recognizing such authority), we are of the view 
that the additional information sought on the proposed redesigned Form 990,
for reasonable, articulable, purposes related to the administration of the 
internal revenue laws as they pertain to tax exempt organizations, is 
information that the commissioner is authorized to prescribe, by form or by
regulation, under section 6033(a). That being the case, such information will 
become publicly available to the extent mandated by section 6104(b) and (e).
 

Our conclusion in this regard is consistent with and supported by

Counsel's own prior opinions examining the scope of the commissioner's broad 
discretionary authority to take action (with respect to prescribing forms and 
otherwise) to ensure the efficient administration of the internal revenue laws 
as applied to tax exempt organizations. 

Thus, section 6033 expressly recognizes the commissioner's authority,
witn-certaln exceptions, to require organizatlons exemp~fronr-tax unaer--- ---------- ­
section 501(a) to file annual returns, stating specifically their items of 
gross income, receipts, disbursements, and such other information for the 
purpose of carrying out the internal revenue laws relating to such 
organizations as tne commissioner by forms or regulations may prescribe. 

section 6001 provides that every person liable for tax or the collection 
thereof shall keep such records, render such statements, make such returns,
and comply with such rules and regulations as may be prescribed. 

section 6011(a) provides that, when required by regulations, any person 
made liable for any tax, or the collection thereof, shall make a return or 
statement according to the forms and regulations prescribed by the 
Commissioner. Every person required to make a return shall include therein 
the information required by such forms or regulations. 

section 7805(a) provides that the commissioner shall prescribe all 
needful rules and regulations for the enforcement of the provisions of Title 
26, including all rules and re9ulations as may be necessary by reason of any
alteration of the law in relatlon to internal revenue. 

The scope and application of the foregoing provisions was examined in 
Form 990, Information Returns, G.C.M. 38895, EE-117-81 (Aug. 4, 1982), in the 
context of an issue analogous to those presented here.9 In our view, the 
reasoning and analysis applied in that case, also is applicable here. 

The issue presented in Form 990, Information Returns, G.C.M. 38895, was 
whether the Commissioner of Internal Revenue could require exempt
organizations to report cash contributions separately from the value of 
donated services and the free use of facilities on Form 990. 9 In light of 

The background to G.C.M. 38895 was that representatives from exempt
organizations and the accounting profession wished to aggregate the value of 
donated servi c.es_.alld ~he_fLejLus.e_o_f_facjJj_tj_es-w_ith __actuaLcas.h-cont.c.ibU1:ion5 _ 
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congress' broad grant of authority to the Commissioner, under section 6033(a), 
to prescribe the manner in which tax returns are to be made, it was concluded 

and cash expenses. The reliance that many states place on Form 990 
information to monitor the financial activities of charities apparently
provided an incentive for this practice. 

Apparently, many state charitable solicitation acts contain 
percentage limitations on fund raising costs. Generally, these 
laws create a ratio by using total contributions as the 
denominator. By preventing the exempt organizations from 
including donated services and the free use of facilities in the 
total contributions support amount, it is believed that such 
amount will be understated and amounts allowed to be spent on fund 
raising will be unfairly limited. 

[By contrast, the IRS takes the position] that the fungible
reporting of actual cash items and the value of donated services 
and the free use of facilities is not authorized by the [code and] 
that such a practice would distort financial statements and
 
present a potential for abuse.
 

Form 990, Information Returns, G.C.M. 38895 at 1-2. 
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that the commissioner could require cash contributions and expenses to be 
reported separately from the value of donated services and the free use of 
facilities on Form 990 to ensure the receipt of accurate and consistent data. 
Form 990, Information Returns, G.C.M. 38895, at 1. 10 

Although Form 990, Information Returns, G.C.M. 38895, states that it 
addressed a case of first impression under section 6033,11 it notes that the 
IRS and the courts had "considered similar authority under sections 6001 and 
6011(a)" and treated such precedent as applicable to section 6033,
notwithstanding, that sections 6001 and 6011 relate to returns that, unlike 
Forms 990, generally are protected from public disclosure under section 6103. 

10 I.R.C. § section 6033(a) actually grants the authority designated
therei n to the "secretary," a term that is defi ned in 1. R. C. § 7701(a)(11)(B) 
to mean "the secretary of the Treasury or his delegate." since Treasury
Department orders (TDOS) 150-37 (1955) and 150-10 (1982) delegated authority
from the secretary of the Treasury to the commissioner of Internal Revenue to 
administer and enforce the Internal Revenue laws, the broad grant of authority
contained in section 6033(a) is reposed, by delegation, in the commissioner or 
the Commissioner's own delegate. 

11 In so statin~, G.C.M. 38895, recognized that the commissioner's 
discretionary authorlty under section 6033(a) to exempt certain organizations
from the reportin9 requirements of section 6033 had been considered in Form 
990-PF, Distributlons to Indigent or Needy persons, G.C.M. 38835, EE-127-81 
(Jan. 18, 1982) and in Application of the commissioner's Discretionary 

----------Ai.ltlic5rny;-G:C-M:--37ol4~-l=100::-7)(ri1a~-8-;-I977J:....-G-.CM:--38895--at-n-.1-:--se-e'--- ­
also pp.41-42, infra. -- ­
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G.C.M. 38895 at 2. We concur with the view expressed in G.C.M. 38895 that 
such precedent is applicable in defining the scope of the commissioner's
 
authority under section 6033.
 

Proper Treatment of IRA Deductions and Taxes for Return purposes, G.C.M. 
36091, 1-531-74 (Dec. 3, 1974), for example, states that the code grants the 
commissioner broad authority to devise whatever returns or statements the IRS 
needs from taxpayers in order to administer the tax laws. Accordingly, proper
Treatment of IRA Deductions and Taxes for Return purposes, G.C.M. 36091, found 
that code sections 6001 and 6011 granted the commissioner authority to require 
a taxpayer who established an IRA to attach a schedule to Form 1040 that 
would, among other things, serve as an information return under section 6058.
 

Likewise, Receipt of Tax Data in Machine useable Form, G.C.M. 33879, 1­

3149 (Aug. 8, 1968), states that sections 6001 and 6011 provide the 
commissioner with complete control over the matter of making returns.
 

In citing this precedent, Form 990, Information Returns, G.C.M. 38895 at
 
3, states:
 

[w]e believe that congress intended to grant the same authority to
 
the commissioner when it enacted section 6033(a). Thus, we 
perceive no le9al barrier to requiring organizations exempt from 
tax under sectlon 501(a) to report the value of donated services 
and the free use of facilities separately from actual cash items 
on Form 990. 

- --~---Moreover:-' Form 99-0-;Informat; on Returns;G.Er;r:- 3S-S9'S--expressl-y---- -- -- ------­
recognizes that congress had not only given the Commissioner broad discretion 
to prescribe the format and design of returns "for the purpose of getting tax 
information in some form, but also to get it with such uniformity,
completeness and arrangement that the physical task of handling and verifying 
returns may be accompllshed." Id. at 3-4 citing commissioner v. Lane-wells 
co., 321 u.S. 219, 223 (1944).
 

The function of a return form, as a general matter, was examined in
 
signing of Returns prepared under Authority of section 6020(b)(1), G.C.M.
 
34673, 1-3979 (NOV. 9, 1971) which states:
 

The function of the return form is to facilitate the efficient
 
administration of the tax laws. It was for that purpose that
 
congress gave the service broad statutory authority to require of
 
the taxpayer the information needed to verify his tax liability,

and to set the form in which he must supply the information.
 
under this authority, the service promulgated precise regulatory

requirements, and has prepared and makes available detailed
 
instructions designed to enable taxpayers to comply with those
 
requirements, as well as the forms that must be used.
 

In light of this explanation, the IRA "schedule" at issue in G.C.M.
 
36091 was found to be "consistent with the intended function of a return." 
proper Treatment of IRA Deductions and Taxes for Return purposes, G.C.M. 36091 
at 5. G.C.M. 36091 also states that the substance of a document devised by
the IRS (rather than, for example, its label), is the "controlling factor" in 
determining whether that document constitutes a "return" that is subject to 
the commissioner's broad authority with respect to returns, under the code.
 
Id.
 

However, Form 990, Information Returns, G.C.M. 38895, cautioned that 
rules and regulations promu19ated by the commissioner under section 6033,
"must implement the congresslonal mandate in some reasonable manner" and that 
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such authority must be exercised "with discretion within the apparent purpose
and intent of congress and the reasonable understanding and expectation of the 
taxpayer. " G. C. M. 38895 at 3 ci ti ng uni ted States v . correll, 389 u. s. 299 
(1967), and quoting proper Treatment of IRA Deductions and Taxes for Return 
purposes, G.C.M. 36091, 1-531-74 at 4 (Dec. 3, 1974) ("[t]he code clearly
contemplates that the service has broad authority to devise whatever returns 
or statements it needs from taxpayers in order to administer tax laws, subject
of course to the mandate that the authority must be exercised with discretlon 
within the apparent purpose and intent of congress and the reasonable 
understanding and expectation of taxpayers.") (Emphasis added). 

specifically, in reference to reasonable requirements and the intent and 
purpose of congress, Form 990, Information Returns, G.C.M. 38895 at 4, noted 
that, by virtue of the Tax Reform Act of 1969, congress had substantially
amended the "reporting, disclosure, and publicity requirements" applicable to 
tax exempt organizations.
 

The present information return requirements are essentially the
 
same as those as those provided by the 1950 amendments to the 
charitable organization provisions of the code. The primary 
purpose of these requirements is to provide the [IRS] with 
information needed to enforce the tax laws. The House and the 
Finance committee concluded that experience of the past two 
decades indicates that more information is needed, on a more 
current basis for more organizations and that this information 
should be made more readily available to the public, including 

_________S_tate __o_ffid als_. _ 

Incomplete Returns, G.C.M. 36506, 1-212-75 at 4 (Dec. 8, 1975), quotin s. 
Rep. No. 552, 91st cong., 1st Sess. 52 (1969), 1969-3 C.B. 457. See arso Form 
990, Information Returns, G.C.M. 38895 at 4. 12
 

AS explained in Form 990. Information Returns, G.C.M. 38895:
 

TO accomplish these goals of information collection and
 
dissemination, congress among other things, amended section 6033 
(relating to exempt organization information returns) to apply to 
additional classes of organizations and to require the filing of 
additional information. Section 6056 was added to the code 
requiring private foundation managers to file an annual report in 
addition to the return required under section 6033. section 6104 
(relating to the publicity of information required from certain 
exempt organizations) was amended to require disclosure of 
information to state officials and public inspection of exempt 

12 In the same vain, the Executive Summary of the Form 990 Redesign Task 
Force Report at 1, opens with the followin9 quote from the subcommittee on 
oversight of the House ways and Means Commlttee:
 

The subcommittee finds that the current reporting requirements on
 
Form 990 do not provide donors, the public, or IRS with sufficient 
information to properly evaluate the operations of exempt
organizations. The Subcommittee believes that the IRS has not 
fully used its authority to determine what information shoura-be 
on the annual information return to ensure that the return is of 
maximum utility to all of its users .... " 

Task Force Report at 1 (emphasis added).
 
-- ---------- - -- -----.------- ­
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organization returns and private foundation annual reports. Id.
 
at n.2. 13
 

In addition, Congress felt that the threat of sanctions was necessary to 
ensure the collection and coordination of information that the commissioner 
deemed necessary for the proper administration of the revenue laws applicable 
to exempt organizations. To this end, it enacted section 6652(d)(I),
providing as follows:
 

In the case of a failure to file a return required under section
 
6033 (relating to returns by exempt organizations) ... on the date 
and in the manner prescribed therefor ... unless it is shown that 
such failure is due to reasonable cause there shall be paid (on 
notice and demand by the secretary ... and in the same manner as 
tax) by the exempt organization ... failing so to file, $10 for 
each day during which such failure continues, but the total amount 
imposed hereunder on any organization for failure to file any 
return shall not exceed $5,000.
 

Moreover, it has been observed previously that "it is evident that
 
behind the enactment of [section] 6652(d) was the desire not only to secure 
timely information returns, but complete ones as well" since the purpose of 
such returns is to "provide information necessary for the [IRS] to properly
administer the revenue laws." Incomplete Returns, G.C.M. 36506, 1-212-75 at 6 
(Dec. 8, 1975). See also Statute of Limitations and Incomplete Returns, 
G.C.M. 39861, TR-45-1249-90 at 5 (sept. 26, 1991) (noting that "[t]he
 
~onsider~tions underlyin9 ~he ~eed for timely and com~lete filings,of required


-, nformat,·on-and- th-e-Justl-fl-catl·on--of-a-pena-lty-for-fa, 1ure-to--provl-de--such- ----------- - -­
information are discussed at length in Incomplete Returns, G.C.M. 36506 .... ") 

Incomplete Returns, G.C.M. 36506 identified specific line items as being
crucial to the completeness of returns required to be filed under section 
6033(a)(I) and the regulations thereunder, and provided as follows: 

[I]f any of the [enumerated] items of information are omitted from 
an exempt organization's return, this would constitute the 
omission of material information that is necessary for the service 
to properly administer the revenue laws in that it would hinder or 
prevent the service from bein9 able to perform the duties and 
responsibilities placed upon lt by congress. Therefore, the 
failure to provide such information should be treated as [a 

13 The Act of December 28, 1980, pub. L. NO. 96-603, §1(a) , 94 Stat. 
3508 (1980), subsequently simplified the reporting requirements of private
foundations by, inter alia, repealing section 6056 and amending section 6033 
to include all the reporting requirements for private foundations. See I.R.C. 
§ 6033(c). 
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"failure to file a return" for purposes of section 6652(d)].
However, it is recognized that in the fair and impartial
administration of the tax laws, the Service will, based on the 
facts of each particular case, find that certain omissions have 
resul ted from reasonabl e cause. ' 

It should be pointed out that if the materiality of these items is 
questioned by a taxpayer or subsequently made the subject of 
liti9ation, the service should be prepared to substantiate why it 
conslders such items to be material. The reason for the 
materialitr of these items is. of course, an administrative matter 
and not a egal one. 

G.C,M. 36506 at 8, 9 and 11 (emphasis added). See also Rev. Rul. 77-162, 1977­
1 C,B. 400 (an exempt organization that, without reasonable cause, omits 
material information from Form 990, has failed to file a return for purposes
of the penalty imposed by section 6652(d)(1)).14 

Thus, under section 6033(a)(l), subject to the exceptions described in 
section 6033(a) (2) , congress has granted the Commissioner broad authority to 
require all exempt or9anizations to report information which, in the 
commissioner's determlnation, is material for the administration of the 
revenue laws relating to such organizations.
 

In addition, congress has mandated certain minimum reporting

requirements for section 501(c)(3) organizations that are set forth in section 
6033(b). pursuant to section 6033(b) , the information that the Commissioner 

---- ---- - r-eq-ui resreportfng-secti on -501lCTO; -organTzat-i onsto-furnis~annuaTl~-snaTl---- - ---­
include information with respect to each of the items specifically identified 
by congress in section 6033(b)(1) through (9). See also pp.14-17, 27, & n.7, 
supra. 

In addition, section 6033(b) (10) , which was enacted along with section 
6033(b)(9) by section 10703(a) of OBRA 1987, expressly confirms that the 
commissioner is authorized to require section 501(c)(3) organizations to 
report information that is outside the scope of section 6033(b)(1) through 
(9), provided such additional information reasonably is required by the 
commissioner "for purposes of carrying out the internal revenue laws." LR.C. 
§ 6033 (b) (10) .15 

14 section 6652(d) was redesignated as section 6652(c) and amended by
section 10704 of OBRA 1987. The scope and application of the Renalty
provision before and after amendment was examined in Statute of Limitations 
and Incomplete Returns, G.C.M. 39861, TR-45-1249-90 (sept. 26, 1991), which 
affirmed that Rev. Rul. 77-162 and G.C.M. 36506 "are still correct and 
applicable to situations addressed by section 6652(c)(1)(A)(i) concerning a 
failure to file a return," id. at 6, and noted that the 1987 amendment 
"expands the scope of the penalty provisions to apply to cases where a tax 
exempt organization files an annual information return but, without reasonable 
cause fails to furnish on the return any required information, or furnjshed _ 
incorrect information." Id. at 4 quoting H.R. conf. Rep. NO. 495, 100th 
cong., 1st Sess. 1016-1017 (1987), 1987-3 C.B. 296-297. 

15 In pertinent part, section 6033(b) (10) , provides as follows: 

Every organization described in section 501(c)(3)
which is subject to the [annual reporting]
requirements of [section 6033(a)] shall furnish 
annually information, at such time and in such manner 

- - -- --- ---,as the [Commi-ss-i oner3--may-by-forms-or--regulat-i-ons ---- ­
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-------------------------

prescribe, setting forth-­

[the information required by section (b) (1) through 
(9)] and,
(10) such other information for purposes of carrying 
out the internal revenue laws as the [commissioner] 
may require. 
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Accordingly, in light of the commissioner's expansive authority under 
section 6033(a), the commissioner may alter the reporting requirements for 
exempt organizations, periodically, to reflect refinements in the IRS' view of 
information (or the form of such information) that is material to the 
administration of the tax laws. 

Thus, for example, in 1982, the Form 990 reporting requirements were 
amended in an exercise of the commissioner's discretion under section 6033(a),
in order to implement the IRS' determination that the value of donated 
services and the free use of facilities was material information that exempt
organizations should be required to report separately from actual cash items, 
on their annual Form 990. See Form 990, Information Returns, G.C.M. 38895, 
EE-117-81 (Aug. 4, 1982). 

Similarly, Announcement 89-34 notified the exempt or9anizations 
community that "[p]rimarily to offset the aggregate reportlng burden increase" 
caused by new reporting requirements for Form 990 and Form 990-PF filers, the 
IRS "intends to adopt a shortened (two page) version of Form 990 for 1989 and 
later years ... tentatively numbered Form 990EZ ... to be filed by
organizations with [limited gross receipts and assets, that] will not have to 
provide the detailed information about income-producing activities required by 
new [Forms 990 and 990-PF]." Id. at 31 (emphasis in original). 

clearly, the IRS' decision to create this entirely new exempt
organizations information reporting return was authorized as an exercise of 

_____th_e_ c;:0_m!!!-ts_~i9Jl~_CS ~tt~~r~'tt0r:' under ~~_ctjon_@33_(~1~ _gCWaJ ly_, in o!-,!"_ yi ~!V__th~ _ 
Commlssloner, ln her dlscretlon, could dlspense wltn Form 990EZ or receslgn
it, so long as the result reasonably could be justified as necessary for tax 
administration purposes under section 6033(a). 

In addition, the commissioner may prescribe new or different reporting
requirements to accommodate specific mandates from congress that are designed 
to improve compliance, or to counter potential abuse of the revenue laws, by 
exempt organizations. 

For example, as noted above, OBRA 1987 made changes to the information 
that must be disclosed by section 501(c)(3) organizations on their annual 
information returns. specifically, OBRA 1987 added the provisions of section 
6033(b)(9) to the code, requiring section 501(c)(3) organizations to report
such information concerning direct or indirect transactions involving or 
relationships between the reporting organization and non-section 501(c)(3) . 
organizations, as the secretary may require in order to prevent diversion of
 
funds from tax exempt purposes, or misallocation of exempt organi~ation
 
revenue or expenses.
 

pursuant to section 6033(b) and/or section 6033(a) , the commissioner was 
expressly authorized to prescribe reporting requirements implementing this new 
congressional mandate, by forms or by regulation. The commissioner opted to 
prescribe expanded reporting requirements implementing section 6033(b)(9), by

form.
 

Thus, as a result of the enactment of section 6033(b) (9) , Form 990 and
 
Form 990-PF were revised to require more information about the income­

producing activities of organizations filing these returns. See Announcement 
89-34, 1989-10 I.R.B. 30 alerting the tax exempt community of proposed changes 
to Forms 990 and 990-PF and advising them that the additional information 
elicited on the revised forms "would serve the twofold purpose of providing
congress with data needed to assess the impact of each current (or future)
code provision which shields certain types of income from the unrelated 
business income tax, as well as improving taxpayer compliance with, and the 
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service's administration of, the current unrelated business income
 
provisions." Id. at 30-31. 16
 

In our view, the unrelated business income information that would be 
elicited on parts II and III of the redesigned Form 990, reasonably can be 
said to advance the same twofold purpose identified in Announcement 89-34. 
Thus, the required reporting of such information reasonably implements the 
requirements of section 6033(b)(9) with respect to section 501(c)(3)
organizations. In addition, it would appear to be justified as a reasonable 
exercise of the commissioner's broad discretion under section 6033(a)(1) with 
respect to all reporting exempt organizations. 

Likewise, the required reporting of specific information regarding the 
names, addresses and compensation of an exempt organization's most highly
compensated five employees and five independent contractors receiving in 
excess of $30,000 annually, which clearly is authorized with respect to 
section 501(c)(3) organizations pursuant to section 6033(b)(5),(6), and (10),
is authorized with respect to all tax exempt organizations as an exercise of 
the commissioner's broad discretion under section 6033(a)(1).
 

of course, the Commissioner's authority under section 6033(a) is not
 
limitless, in the sense that it must be exercised in a reasonable manner for 
the purpose of securing information that is material to the administration of 
the internal revenue laws as they relate to exempt organizations. See 
Incomplete Returns, G.C.M. 36506, 1-212-75 at 4 (Dec. 8, 1975). 

______As_cau..tioneLiJLlnCamplete.-Re:tur:ns.-.G.L.M.__165.0.6....., _ 

[w]hile materiality is an administrative rather than a legal 
matter, the Service should be prepared to substantiate such claim 
if questioned .... In this context we also suggest that the 
correspondence of th[e] proposed program be carefully drafted so 
as to reflect the reasonableness of the service request. 

Assessment of penalties on Incomplete Returns (Form 5500 series Employee plan
Returns), G.C.M. 38943, EE-103-81 at 4 (Dec. 22, 1982) quoting Incomplete 
Returns program, G.C.M. 37785, EE-61-78 at 8 (Dec. 12, 1978).
 

Prior opinions that have examined the commissioner's discretionary

authority under section 6033(a) to exempt certain organizations from the 
reporting requirements of section 6033 also are instructive in this regard.
For example, Form 990-PF, Distributions to Indigent or Needy persons, G.C.M. 
38835, EE-127-81 at 3-4 (Jan. 18, 1982), stated that the commissioner has no 
discretionary authority to alter the information, that by clear congressional 

16 The piecemeal evolution of Form 990 (and similar exempt organization
information returns) in response to prevailing administrative and 
congressional concerns, is described in the Task Force's Executive Summary at 
5-6. 

--------------- _. - ._. - ...._.. -----_._-----_. _.. -------- •._-­
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mandate, is required to be reported by private foundations on their annual 
returns under section 6033(c) , particularly since Congress also has mandated 
the public disclosure of such information under section 6104).
 

Likewise, Application of the commissioner's Discretionary Authority,

G.C.M. 37034, 1-100-75 at 7 (Mar. 8, 1977), recognized that the discretionary
authority granted under section 6033(a)(2)(B) permitted the Commissioner to 
raise the section 6033(a)(2)(A)(ii) gross receipts filing exception from 
$5,000 to $10,000. However, the opinion concluded that the facts presented
did not provide a reasonable basis for the exercise of such authority because 
con~ress intended that the commissioner could relieve organizations from the 
fillng requirements only where he determined that the filing is unnecessary
for the efficient administration of the tax laws as they apply to tax exempt
organizations. Congress did not intend that the commissioner's discretionary
authority would be used merely to lessen administrative burdens on the IRS. 
Id.
 

In sum, it·is our opinion that, in principle, the commissioner is
 
authorized to mandate the new exempt organizations' reporting requirements
contained on the redesigned Form 990, in an exercise of the commissioner's 
authority under section 6033(a) , provided, however, that such revised 
reporting requirements request information that is material for purposes of
 
administerin~ the tax laws as they relate to exempt organizations, takin~ into
 
account the lntent of congress and the reasonable expectations of reportlng
organizations. 

____Eur:.ther:more..-scL-lonQ.-a5-the-in.fo r:mation....that.....arLexempLo.r:ganjzatiorL.i..~s _ 
required to report on Form 990 is information that the commissioner is 
authorized to obtain under section 6033, it is irrelevant that such
 
information, also is required to be reported by such or~anizations in a form
 
(such as on Form 990-T) that it not subject to the publlC disclosure
 
requirements mandated by Congress in section 6104(b) and (e).
 

In our view, this conclusion is supported by the broad authority of the
 
commissioner under section 6033 and is consistent, fully, with the pro­
disclosure policy considerations underlying section 6104, and the fact that 
congress, periodically, and deliberately, has acted to broaden the scope of 
public disclosure that is mandated for purposes of efficiently and effectively
administering the tax laws as they relate to tax exempt organizations, 
pursuant to the provisions of section 6104. 

3. . Taxpayer Burden 

Finally, with respect to the issue of the relative burden imposed upon 
taxpayers by different reporting requirements, we note that the commissioner's 
discretion under section 6033 is not constrained by any requirement other than 
materiality and reasonableness. we further note that the Task Force, in its 
Executive Summary, states that "[t]he primary burden on tax-exempt
organizations and on the IRS is to achieve compliance with the tax laws." Id. 
at 2.
 

while logically, an excessively burdensome reporting requirement would
 
likely be unreasonable for purposes of section 6033, we nevertheless defer to 
your expertise on questions of taxpayer burden.
 

If you have any questions, please contact Lynnette platt, the attorney

assigned to this matter, at (202) 622-4570. 

/s/ 
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JOSEPH J. URBAN� 

cc: Mark I. Schwimmer, chief, Branch 4 (CC:EBEO:Br4)
V. Moore, Assistant Branch chief, Branch 8 (CC:EBEO:Br8)
Marcus s. OWens, Director, Exempt organizations Division 

(CP:E:EO)
Michael sincavage, chief, 6103 operations Branch (CP:EX:D:O) 
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